STATE OF NORTH CAROLINA INVITATION FOR BIDS NO. ITS-004055
Office of Information Technology Services Bids will be publicly opened: July 9, 2008

Statewide IT Procurement Contract Type: Open Market — Brand Specific

Refer ALL Inquiries to: Kathy Domico
Issue Date: June 19, 2008

E-Mail: kathy.domico@its.nc.gov Commodity Number: 725

Commaodity: Cisco Telephone System

Telephone No.: 919-754-6662 Using Agency Name: Southwestern Community College

(See page 2 for mailing instructions.) Agency Requisition No. N/A

NOTICE TO VENDORS

Sealed bids, subject to the conditions made a part hereof, will be received at this office 333 East Six Forks Road,
Raleigh, NC until 2:00 p.m. Eastern Standard Time on the day of opening and then opened, for furnishing and delivering
the commodity as described herein. Refer to page 2 for proper mailing instructions.

Bids submitted via facsimile (FAX) machine in response to this Invitation for Bids will not be accepted. Bids are subject
to rejection unless submitted on this form.

EXECUTION

In compliance with this Invitation for Bids, and subject to all the conditions herein, the undersigned offers and agrees to
furnish and deliver any or all items upon which prices are bid, at the prices set opposite each item within the time specified
herein. By executing this bid, | certify that this bid is submitted competitively and without collusion (G.S. 147-33-100).

Failure to execute/sign bid prior to submittal shall render bid invalid. Late bids are not acceptable.

VENDOR: FEDERAL ID OR SOCIAL SECURITY NO.
STREET ADDRESS: P.O. BOX: ZIP:
CITY & STATE & ZIP: TELEPHONE NUMBER: | TOLL FREE TEL. NO
TYPE OR PRINT NAME & TITLE OF PERSON SIGNING: FAX NUMBER:
AUTHORIZED SIGNATURE: DATE: E-MAIL:
Offer valid for 30 days from date of bid opening unless otherwise stated here: _ days (See Instructions to Vendors,
Item 5). Prompt Payment Discount: % days (See Instructions to Vendors, Item 6).

ACCEPTANCE OF BID

If any or all parts of this bid are accepted, an authorized representative of |ITS shall affix their signature hereto and this
document and the provisions of the Instructions to Vendors, special terms and conditions specific to this Invitation for
Bids, the specifications, and the ITS Terms and Conditions shall then constitute the written agreement between the
parties. A copy of this acceptance will be forwarded to the successful Vendor(s).

FOR ITS USE ONLY

Offer accepted and contract awarded this day of , 2008, as indicated on attached certification,

by (Authorized representative of ITS).

DELIVERY INSTRUCTIONS: Deliver one (1) original, one (1) duplicate copy, and one (1) electronic copy on CD of
the executed bid response. Address envelope and insert bid number as shown below. It is the responsibility of the
Vendor to have the bid in this office by the specified time and date of opening.
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DELIVER TO:

BID NUMBER: ITS-004055
Statewide IT Procurement
Attn: Kathy Domico, Contract Specialist

333 East Six Forks Road, Third Floor

Raleigh, NC 27609

AWARD NOTIFICATION:

A link to the Interactive Purchasing System (IPS) allows the public to retrieve bid award information electronically from the
Internet web site: http://www.ips.state.nc.us Results may be found by searching by bid number or agency name. This
information may not be available for several weeks dependant upon the complexity of the acquisition and the length of
time to complete the evaluation process.

VENDOR REGISTRATION AND SOLICITATION NOTIFICATION SYSTEM:

Vendor Link NC allows Vendor to electronically register with the State to receive electronic notification of current
procurement opportunities for goods and services available on the Interactive Purchasing System. Online registration is
available at http://www.ips.state.nc.us.
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SECTION 1: |[FB SCHEDULE

Bid Questions

Due Date: June 26, 2008
Time: 2:00 p.m. Eastern Standard Time
Address: kathy.domico@its.nc.qgov

Instructions: Written questions will be received at kathy.domico@its.nc.gov until date and time
specified above. Please enter “Questions ITS-004055" as the subject for the email. The
State will prepare responses to all written questions submitted, and post an addendum to
the Interactive Purchasing System (IPS) http://www.ips.state.nc.us/ips/pubmain.asp.
Oral answers are not binding on the State.

Vendor contact regarding this IFB with anyone other than Kathy Domico may be grounds
for rejection of said Vendor’s offer. Agency contact regarding this IFB with any Vendor
may be grounds for cancellation of this IFB.

Bid Submittal
Due Date: July 9, 2008
Time: 2:00 p.m. Eastern Standard Time

Mail Address: See page 2

Instructions: All bids must be sealed and are subject to the conditions of this IFB. Indicate
firm name and IFB number on the front of the sealed envelope or package.
Include one (1) original, one (1) copy, and one (1) electronic copy on CD of the
executed bid. Each original bid must be signed and dated in ink, by an official authorized
to bind the company. The Vendor, by making an offer, expressly represents that the
specifications herein have been read and understood, and that the offer complies with all
aspects. Any change that is received after the bid opening, and that is not specifically
solicited by the State, shall be rejected.

Firm Bid: Prices and any other entry made hereon by the Vendor shall be considered
firm and not subject to change.

SECTION 2: _INTENT, USE, DURATION AND SCOPE

The purpose of this Invitation for Bids (IFB) is to obtain pricing for and select a Vendor to provide a Cisco Telephone
System for the Southwestern Community College. Bidding will be in accordance with the terms and conditions of this IFB
and any addenda thereto.

SECTION 3: VENDOR OFFER

Bid must be submitted on the forms provided herein. Bids submitted in any other format may be subject to rejection. If
additional sheets are required (for example, Vendors who are offering alternate proposals); the Vendor should submit a
separate bid document. Any alternate proposals must be clearly marked as such with the phrase “alternate bid for
‘name of Vendor” and numbered sequentially with the first bid. This legend must be in bold type of not less than 14 point
type on the face of the bid, and on the text of the alternative proposal.

Pursuant to General Statute 143-48 and Executive Order #150, the State invites and encourages participation in this
procurement process by businesses owned by minorities, women, disabled, disabled business enterprises and non-profit
work centers for the blind and severely disabled. This includes utilizing subcontractors to perform the required functions
in this Invitation for Bids.

Vendor Utilization of Workers Outside the U.S.: In accordance with Executive Order #60, the Vendors must detail in
the bid response, the manner in which it intends to utilize resources or workers. The State of North Carolina will evaluate
the additional risks, costs, and other factors associated with such utilization prior to making an award for any such
Vendor’s proposal. The Vendor shall provide the following for any proposal or actual utilization or contract performance:
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a) The location of work performed under a state contract by the Vendor, any subcontractors, employees, or
other persons performing the contract and whether any of this work will be performed outside the United
States

b) The corporate structure and location of corporate employees and activities of the Vendors, its affiliates or any
other subcontractors

¢) Notice of the relocation of the Vendor, employees of the Vendor, subcontractors of the Vendor, or other
persons performing services under a state contract outside of the United States

d) Any Vendor or subcontractor providing call or contact center services to the State of North Carolina shall
disclose to inbound callers the location from which the call or contact center services are being provided

SECTION 4: E-PROCUREMENT

This is an e-procurement solicitation. See paragraph #47 of the attached Information Technology Procurement Office
General Terms and Conditions for Goods and Related Services. The Terms and Conditions made part of this solicitation
contain language necessary for the implementation of North Carolina’s statewide e-procurement initiative. It is the
offeror’s responsibility to read these terms and conditions carefully and to consider them in preparing the offer.

a) General information on the e-procurement service can be found at http://www2.eprocurement.ncgov.com

b) Within two days after notification of award of a contract, vendor must register in NC E-Procurement @ Your
Service.

c) As of the IFB submittal date, the Vendor must be current on all e-Procurement fees. If the Vendor is not
current on all e-Procurement fees, the State may disqualify the Vendor from participation in this IFB.

SECTION 5: DELIVERY (No Installation Required)

The successful Vendor will complete delivery within thirty -(30) consecutive calendar days after receipt of purchase order
to Sylva, NC. State your guaranteed delivery date:

Delivery will be made from (city, state) within
consecutive calendar days after receipt of purchase order.

SECTION 6: WARRANTY, SOFTWARE LICENSE, AND MAINTENANCE SERVICES

Warranty: The Vendor warrants that all equipment furnished under this IFB will be new, of good material and
workmanship, free of defects, and covered for ninety (90) days by Cisco Systems’ standard hardware and software
warranty for the product type. Warranty shall include replacement of defective products at no additional charge to the
State for the term of the warranty. Offers shall not include used products, refurbished products, remanufactured, or end-
of-life products unless specified elsewhere in this bid.

Software License: Products offered in response to this IFB shall be licensed to the using agency and shall include the
current software release available on the market at the date of shipment to the State.

Maintenance Services: Products offered in response to this IFB must qualify for Cisco Systems SMARTnet services. |f
inspection of products is required by Cisco for qualification of products

The report of a problem does not presuppose that every call must result in an “on-site” visit for service/repair. The Vendor
and/or service sub-contractor shall utilize best efforts to resolve problems in a timely fashion through the use of
acceptable servicing methods to include, but not limited to, verbal problem analysis and remote diagnosis. The warranty
requirement does not impose any additional duty on the State to make other than normal and good faith problem
resolution efforts or expenditures of time.

SECTION 7: PRODUCT RECALL

Vendor assumes full responsibility for prompt notification of both the contract administrator and purchaser of any product
recall in accordance with the applicable state and federal regulations.
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SECTION 8: BID AWARD

It is the general intent to award this contract to one Vendor. As provided by statute, award will be based on Best Value
Analysis, (Lowest Price Technically Acceptable Source Selection Method in accordance with 09 NCAC 06B. 0302
Information Technology Procurement.)

The State, at its sole discretion, reserves the right to reject any offers that does not meet specifications.

SECTION 9: POSSESSION AND REVIEW

During the evaluation period and prior to award, possession of the bids and accompanying information is limited to
personnel of the issuing agency, and to the committee responsible for participating in the evaluation. Vendors who
attempt to gain this privileged information, or to influence the evaluation process (i.e. assist in evaluation) will be in
violation of purchasing rules and their offer will not be further evaluated or considered.

After award of contract the complete bid file will be available to any interested persons with the exception of trade secrets,
test information or similar proprietary information as provided by statute and rule. Any proprietary or confidential
information, which conforms to NC General Statue, 132-1.2 must be clearly marked as such in the offer when
submitted.

SECTION 10: AUTHORIZED PARTNER

With its bid response, the Vendor must provide a letter from Cisco Systems, Inc. that references this bid number (ITS-
004055) and confirms that the Vendor is authorized to sell the products required in this bid. The Vendor must send their
request for the letter via email to nchids@cisco.com. Letters signed by anyone other than the administrator of this email
address will not be accepted. Letters for this request will take up to two (2) business days to process. Letters provided
for prior bids shall not meet the requirements of this bid.

SECTION 11: BRAND SPECIFIC

Manufacturer's name (Cisco) and product description used in this solicitation are brand/product specific. The items
offered in response to this solicitation must be the manufacturer and type specified. These products are currently owned
and operated by the state and are required for compatibility and continuity of support. No substitutions will be
accepted.

SECTION 12: FURNISH AND DELIVER (No Installation Required)

NOTE: Bidder should complete this form with the final pricing offered. Bidder should show a response for each line. If
item is “Included” note as such under both the unit and extended cost columns. If offered free of charge, note as “no
charge” in both the unit and extended cost columns. If bidder is not bidding on a particular line item, note as “No Bid”
under both the unit and extended cost columns.

ITEM | QTY. | UOM | DESCRIPTION UNIT COST TOTAL
Cisco Network Switching Components which shall EXTENDED
include the following: COST

CISCO UNIFIED WORKSPACE LICENSING (CUWL)

1. 314 Each | Cisco Unified Workspace Licensing — STANDARD

Part # LIC-UWL-STD

IP PHONES

2. 182 Each Cisco Unified IP Phone 7945G, Part # CP-7945G=
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ITEM

QTY.

UuoM

DESCRIPTION
Cisco Network Switching Components which shall
include the following:

UNIT COST

TOTAL
EXTENDED
COST

Each

Cisco Unified IP Phone 7965G, Part # CP-7965G=

Each

Cisco Unified IP Conference Phone 7936 with External
Microphone Ports, Part # CP-7936=

93

Each

Cisco Unified IP Phone 7911G, Part # CP-7911G=

VOICE GATEWAY

Each

Cisco 2821 Voice Bundle with I0S SP Services, PVDM-
32, 64 MB Flash/256 MB DRAM,
Part # CISC02821-V/K9

Each

Cisco Single Port T1 Card, RJ48 Multiflex,
Part # VWIC-1IMFT-T1=

ATA DEVICES FOR FAXING

10

Each

Cisco ATA 186 2-Port Adapter, 600 Ohm Impedances to
Include Power Adapter and Cord, Part # ATA186-11-A=

Each

Unified CM Device License, 10 Units,
Part # LIC-CM-DL-10=

CALL MANAGER SERVER HARDWARE

10.

Each

Cisco Unified CM 6.1 7825-H3 Appliance, 0 Seats,
Part # MSC7825H3-K9-CMB2

UNITY CONNECTION SERVER HARDWARE

11.

Each

Cisco MCS 7825-H3 Appliance for Cisco Connection 1.x,
Part # MCS-7825-H3-UC1

PRESENCE SERVER HARDWARE

12.

Each

Cisco MCS 7825-H3 with 2 GB of RAM, 2x 160 GB
SATA Hard Drives, Part # MCS-7825-H3-IPC1

SNT SMARTNET FOR SERVER HARDWARE
AND PHONES

13.

Each

SmartNet (SNT) Unified CM 6.1 7825-H3 Appliance,
8X5xNBD, Part # CON-SNT-25H3CMB2

14.

Each

SmartNet (SNT) for MCS-7825-H3-UC1, Appliance for
Cisco Connection 1.x, 8x5xNBD,
Part # CON-SNT-25H3UC1
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ITEM QTY. | UOM | DESCRIPTION UNIT COST TOTAL
Cisco Network Switching Components which shall EXTENDED
include the following: COST

15. 1 Each | SmartNet (SNT) 8x5xNBD for MCS-7825-H3-IPC1, 1
Year, Part # CON-SNT-25H3IPC1

16. 1 Each SmartNet (SNT) for MCS-7816-H3-IPC1, MCS7816H3,
8x5xNBD, Part # CON-SNT-16H3IPC1

17. 1 Each SmartNet Maintenance for 2821 V/K9 Router, 1 Year,
Part # CON-SNT-C2821VK9

ESW AND UCSS SMARTNET FOR CUWL

18. 314 Each | SmartNet (ESW) Unified Workspace Licensing —
STANDARD, 1 Year, Part # CON-ESW-CUWLSTD1

19. 314 Each | SmartNet (UCSS) Unified Workspace Licensing —
STANDARD, 3 Years, Part # UCSS-UWL-STD

ESW AND UCSS FOR EMERGENCY
BROADCAST

20. 1 Each | SmartNet (ESW) for UAE2.4-SE16-K9=, CUAE
Application Environment, Part # CON-ESW-24SE16K9

21. 1 Each UCSS for Media Resources for One (1) Year, 50
Resources, Part # UCSS-UME-1-50

22. 2 Each USCC for UAE for Three (3) Years, 10 Instance,

Part # UCSS-UAS-3-10=
RADIANTA SERVER FOR EMERGENCY
BROADCAST

23. 1 Each | HW Only MCS-7816-H3 with 2GB RAM and One 160GB
SATA HD, Part # MCS-7816-H3-IPC1

24, 1 Each | SW/LIC/KEY Cisco UAS 2.4, UME 2.4, 16 Inst/Port
License, Part # UAE2.4-SE16-K9=

25. 1 Each Radianta Emergency Advisor Server Software for CUAE,
Part # RAD-UAE-EADVIS-SVR

26. 16 Each Radianta Emergency Advisor Port License for CUAE,
Part # RAD-UAE-EADVIS-PRT

27. 1 Each Radianta 24x7 Support Plus Upgrades,

Part # RAD-CE-PSUPU

28. 1 Each Discovery, Configuration and Implementation,
Part # RAD-LABOR

29. 1 Each Radianta Training, Part # RAD-TRAIN
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Miscellaneous

Authorized Partner

*Has the required letter from Cisco been included with the bid? (See Section 10) Yes No

Work Performed Outside the US

Will any work under this contract be performed outside the United States? YES_____ NO

Where will services be performed:

Energy Star

“ENERGY STAR® is a government-backed program helping businesses and individuals protect the environment through
superior energy efficiency.” http://www.energystar.gov/

Do the products offered meet Energy Star specifications for energy efficiency? Yes No

Sustainability

In an effort to support the sustainability efforts of the State of North Carolina Executive Order Number 156, we solicit your
cooperation. _http://www.sustainablenc.org/main/orders.htm#156

Does the packaging of the item(s) offered in response to this solicitation contain recycled content? Yes No
If yes, what is the recycled content? % Can this packaging be recycled? Yes No
Do the item(s) offered have any recycled content? Yes No If yes, what is the recycled content? %

How can the items be disposed of or can it be recycled at the end of use?

Historically Underutilized Businesses

“Historically Underutilized Businesses (HUBSs) consist of minority, women and disabled business firms that are at least
fifty-one percent owned and operated by an individual(s) of the aforementioned categories. Also included in this category
are disabled business enterprises and non-profit work centers for the blind and severely disabled.”
http://www.doa.state.nc.us/doa/hub/welcome.htm

Are you a Historically Underutilized Business (i.e., minority, woman or disabled-owned business)? Yes No

If applicable, specify classification.

SECTION 13: ITS INSTRUCTIONS TO VENDORS

1. READ,REVIEW AND COMPLY: It shall bethe Vendor’'sresponsibility to read this entire document, review all enclosures and
attachments, and comply with all requirements specified herein.

. DEFINITIONS:
e THE STATE: Isthe state of North Carolina and its agencies.
e |TS: Officeof Information Technology Services
e OFFEROR: Company, firm, corporation, partnership, individual, etc., submitting a response to a solicitation.
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10.

11.

12.

13.

e TERM CONTRACT: acontract in which a source of supply is established for a specified period of time for specified services or
supplies; usually characterized by an estimated or definite minimum quantity, with the possibility of additional requirements beyond
the minimum, all at a predetermined unit price

e TECHNICAL SERVICESCONTRACT: A contract to provide for information technology specialty services for specific
projects or assignments.

e |ITSCONVENIENCE CONTRACT: A contract that is used for the procurement of IT goods or services. These contractsarein
place for the convenience of the state and use of them is optional.

e OPEN MARKET CONTRACT: A contract for the purchase of goods or services not covered by aterm, technical, or
convenience contract.

NOTICE TO VENDORS: All bids are subject to the provisions of the Instructions to Vendors, specia terms and conditions specific to
this Invitation for Bids, the specifications, and the ITS Terms and Conditions. DO NOT ATTACH ANY ADDITIONAL TERMS
AND CONDITIONS. The Sate objectsto and will not evaluate or consider any additional terms and conditions submitted with a
Vendor response. This applies to any language appearing in or attached to the document as part of the Vendor’ s response. Bids with
terms and conditions attached will be subject to rejection.

ORDER OF PRECEDENCE: In casesof conflict between specific provisionsin this bid, the order of precedence shall be (1) special
terms and conditions specific to this bid, (2) specifications, (3) ITS Terms and Conditions, and (4) Instructionsto Vendors.

TIME FOR CONSIDERATION: Unless otherwise indicated on the first page of this document, Vendor’s offer shall be valid for 30
days from the date of bid opening.

PROMPT PAYMENT DISCOUNTS: Vendors are urged to compute all discounts into the price offered. If a prompt payment
discount is offered, it will not be considered in the award of the contract except as afactor to aid in resolving cases of identical prices.

INFORMATION AND DESCRIPTIVE LITERATURE: Vendor is to furnish all information requested and in the spaces provided in this
document. Further, if required elsewhere in this bid, each Vendor must submit with their bid sketches, descriptive literature and/or complete
specifications covering the products offered. Only information that is received in response to this IFB will be evaluated. Reference to
information previously submitted or Internet Website Addresses (URLS) will not satisfy this provision. Bids, which do not comply with these
requirements, will be subject to rejection.

RECYCLING AND SOURCE REDUCTION: Itisthepolicy of this State to encourage and promote the purchase of products with
recycled content to the extent economically practicable, and to purchase items, which are reusable, refillable, repairable, more durable,
and less toxic to the extent that the purchase or useis practicable and cost-effective. We also encourage and promote using minimal
packaging and the use of recycled/recyclable products in the packaging of commodities purchased. However, no sacrificein quality of
packaging will be acceptable. The company remains responsible for providing packaging that will protect the commaodity and contain it
for itsintended use. Companies are strongly urged to bring to the attention of the purchasersin the Office of Information Technology
Services those products or packaging they offer which have recycled content and that are recyclable.

CLARIFICATIONSINTERPRETATIONS: Any and al questions regarding this document must be addressed to the purchaser
named on the cover sheet of this document. Do not contact the user directly. Any and all revisions to this document shall be made only
by written addendum from ITS. The Vendor is cautioned that the requirements of this bid can be atered only by written addendum and
that verbal communications from whatever source are of no effect.

ACCEPTANCE AND REJECTION: The State reserves the right to regject any and al bids, to waive any informality in bids and,
unless otherwise specified by the Vendor, to accept any item in the bid. If either a unit price or extended price is obvioudly in error and
the other is obviously correct, the incorrect price will be disregarded.

AWARD OF CONTRACT: Asdirected by statute, qualified bids will be evaluated and acceptance may be made in accordance with
Best Value procurement practices as defined by GS143-135.9. Unless otherwise specified by the State or the Vendor, the State reserves
the right to accept any item or group of items on a multi-item bid. In addition, on agency specific or term contracts, I TS reserves the
right to make partial, progressive or multiple awards: where it is advantageous to award separately by items; or where more than one
supplier is needed to provide the contemplated requirements as to quantity, quality, delivery, service, geographical areas; other factors
deemed by ITS to be pertinent or peculiar to the purchase in question.

SAMPLES: Sample of items, when required, must be furnished as stipulated herein, free of expense, and if not destroyed will, upon
request be returned at the Vendor’s expense. Written request for the return of samples must be made within 10 days following date of
bid opening. Otherwise the samples will become the property of the State. Each individual sample must be labeled with the Vendor’'s
name, bid number, and item number. A sample, on which an award is made, will be retained until the contract is completed, and then
returned, if requested, as specified above.

PROTEST PROCEDURES: When an offeror wants to protest a contract awarded pursuant to this solicitation, that is over
$10,000, they must submit a written request to the issuing agency at the address given in this document. This request must
be received in this office within 15 calendar days from the date of the contract award, and must contain specific sound
reasons and any supporting documentation for the protest. Note: Contract award notices are sent only to those actually
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awarded contracts, and not to every person or firm responding to this solicitation. Bid status and Award notices are posted
on the Internet at http://www.ips.state.nc.us. All protests will be governed by Title 9, Office of Information Technology

Services, Subchapter| 06B Sections .1102 - .1121.|

14. MISCELLANEQOUS: Masculine pronouns shall be read to include feminine pronouns, and the singular of any word or phrase shall be
read to include the plural and vice versa.

SECTION 14: |ITS TERMS AND CONDITIONS

Definitions. As used herein;

State shall mean the State of North Carolina, the Office of Information Technology Services as an Agency or in its capacity asthe

Award Authority.

Purchasing State Agency or Agency shall mean the Agency purchasing the goods or services.

1) Standards Manufactured items and/or fabricated assemblies comprising Deliverables shall meet all requirements of the

Occupational Safety and Health Act (OSHA), and State and federal requirements relating to clean air and water pollution, if

applicable. Vendor will provide and maintain a quality assurance system or program that includes any Deliverables and will tender to

the State only those Deliverables that have been inspected and found to conform to the requirements of this Contract. All

manufactured items and/or fabricated assemblies comprising Deliverables are subject to operation, certification or inspection, and

accessibility requirements as required:

= by State or federal Regulation,

= by the Chief Information Officer’s (CIO) policy or regulation, or

= acceptance with appropriate standards of operations or uses of said Deliverables as may be shown by identification markings or
other means of the appropriate certifying standards organization.
a) Site Preparation: Vendors shall provide the Purchasing State Agency complete site requirement specifications for the
Deliverables, if any. These specifications shall ensure that the Deliverables to be installed shall operate properly and efficiently
within the site environment. The Vendor shall advise the State of any site requirements for any Deliverables required by the
State' s specifications. Any alterations or modification in site preparation which are directly attributable to incomplete or
erroneous specifications provided by the Vendor and which would involve additional expenses to the State, shall be made at the
expense of the Vendor.
b) Goods Return: Deliverables and any other goods or materials furnished by the Vendor to fulfill technical requirements shall
be in good working order and be maintained in good working order by Vendor for the duration of the Contract; unless otherwise
provided in a separate maintenance agreement or in the Solicitation Documents. Deliverablesfailing to meet the State’ s technical
requirements shall be considered non-conforming goods and subject to return to the VVendor for replacement at the State's option,
and at the Vendor’s expense. The State is responsible for the return costs related to the termination of a Contract, including
deinstallation, and freight to destinations within the Continental United States; except in the case of default by the Vendor or
delivery of non-conforming goods by Vendor. Shipping or freight charges, if any, paid by the State for non-conforming goods
will be reimbursed to the State.
C) Specifications: The apparent silence of the specifications as to any detail, or the apparent omission of detailed description
concerning any point, shall be regarded as meaning that only the best commercial practice isto prevail and only material and
workmanship of the first quality may be used. Upon any notice of noncompliance provided by the State, Vendor shall supply
proof of compliance with the specifications. Vendor must provide written notice of itsintent to deliver aternate or substitute
products, goods or Deliverables. Alternate or substitute products, goods or Deliverables may be accepted or rejected in the sole
discretion of the State; and any such alternates or substitutes must be accompanied by Vendor’s certification and evidence
satisfactory to the State that the function, characteristics, performance and endurance will be equal or superior to the original
Deliverables specified.

2) Warranties: Vendor shall assign all applicable third party warranties for Deliverables to the Purchasing State Agency.

3) Personnel: Vendor shall not substitute key personnel assigned to the performance of this Contract without prior written approval

by the Agency Contract Administrator. Any desired substitution shall be noticed to the Agency’s Contract Administrator

accompanied by the names and references of Vendor’ s recommended substitute personnel. The Agency will approve or disapprove

the requested substitution in atimely manner. The Agency may, in its sole discretion, terminate the services of any person providing

services under this Contract. Upon such termination, the Agency may request acceptable substitute personnel or terminate the contract

services provided by such personnel.

4) Subcontracting: The Vendor may subcontract the performance of required services with other Vendors or third parties, or

change subcontractors, only with the prior written consent of the contracting authority. Vendor shall provide the State with complete

copies of any agreements made by and between VVendor and all subcontractors. The selected Vendor remains solely responsible for

Rev 1/08



http://www.ips.state.nc.us/

Page: 12
BID No.: I1TS-004055 VENDOR:

the performance of its subcontractors. Subcontractors, if any, shall adhere to the same standards required of the selected Vendor. Any
contracts made by the Vendor with a subcontractor shall include an affirmative statement that the State is an intended third party
beneficiary of the contract; that the subcontractor has no agreement with the State; and that the State shall be indemnified by the
Vendor for any claim presented by the subcontractor. Notwithstanding any other term herein, Vendor shall timely exerciseits
contractual remedies against any non-performing subcontractor and, when appropriate, substitute another subcontractor.
5) Vendor’sRepresentation: Vendor warrants that qualified personnel will provide servicesin a professional manner.
“Professional manner” means that the personnel performing the services will possess the skill and competence consistent with the
prevailing business standards in the information technology industry. Vendor agreesthat it will not enter any agreement with athird
party that might abridge any rights of the State under this Contract. Vendor will serve as the prime Vendor under this Contract.
Should the State approve any subcontractor(s), the Vendor shall be legally responsible for the performance and payment of the
subcontractor(s). Names of any third party Vendors or subcontractors of VVendor may appear for purposes of convenience in Contract
documents; and shall not limit Vendor’ s obligations hereunder. Third party subcontractors, if approved, may serve as subcontractors
to Vendor. Vendor will retain executive representation for functional and technical expertise as needed in order to incorporate any
work by third party subcontractor(s).
6) Software License (for internal embedded software, firmware and unless otherwise provided in the State's solicitation
document, or in an attachment hereto): Deliverables comprising goods, equipment or products (hardware) may contain software for
internal operation, or as embedded software or firmware that is generally not sold or licensed as a severable software product.
Software may be provided on separate media, such as floppy diskettes or CD-ROM, or may be included within the hardware at or
prior to delivery. Such software is proprietary, copyrighted, and may also contain valuable trade secrets and may be protected by
patents. Vendor grants the State a license to use the Code (or any replacement provided) on, or in conjunction with, only the
Deliverables purchased, or with any system identified in the solicitation documents. The State shall have a worldwide, nonexclusive,
non-sublicensable license to use such software and/or documentation for its internal use. The State may make and install copies of the
software to support the authorized level of use. Provided, however that if the hardware isinoperable, the software may be copied for
temporary use on other hardware. The State shall promptly affix to any such copy the same proprietary and copyright notices affixed
totheoriginal. The State may make one copy of the software for archival, back-up or disaster recovery purposes. The license set
forth in this Paragraph shall terminate immediately upon the State’ s discontinuance of the use of the equipment on which the software
isinstalled. The software may be transferred to another party only with the transfer of the hardware. |If the hardwareis transferred,
the State shall i) destroy all software copies made by the State, ii) deliver the original or any replacement copies of the software to the
transferee, and iii) notify the transferee that title and ownership of the software and the applicable patent, trademark, copyright, and
other intellectual property rights shall remain with Vendor, or Vendor’slicensors. The State shall not disassemble, decompile, reverse
engineer, modify, or prepare derivative works of the embedded software, unless permitted under the solicitation documents.
7) Maintenance/Support Services: Unless otherwise provided in the State’ s solicitation document, or in an attachment hereto,
for thefirst year and all subsequent Contract years, Vendor agrees to provide the following services for the current version and one
previous version of any Software provided with the Deliverables, commencing upon installation of the Deliverables or delivery of the
Software:
a) Error Correction. Upon notice by State of a problem with the Software (which problem can be verified), Vendor shall use
reasonable efforts to correct or provide aworking solution for the problem. The State shall comply with all reasonable
instructions or requests of Vendor in attempts to correct an error or defect in the Program. Vendor and the State shall act
promptly and in areasonably timely manner in communicating error or problem logs, other related information, proposed
solutions or workarounds, and any action as may be necessary or proper to obtain or affect maintenance services under this
Paragraph.
b) Vendor shall notify the State of any material errors or defects in the Deliverables known, or made known to Vendor from any
source during the Contract term that could cause the production of inaccurate, or otherwise materially incorrect, results. Vendor
shall initiate actions as may be commercially necessary or proper to effect corrections of any such errors or defects.
C) Updates. Vendor shall provide to the State, at no additional charge, all new releases and bug fixes (collectively referred to as
“Changes’) for any Software Deliverable developed or published by Vendor and made generally available to its other customers
at no additional charge. All such Updates shall be a part of the Program and Documentation and, as such, be governed by the
provisions of this Contract.
d) Telephone Assistance. Vendor shall provide the State with telephone access to technical support engineers for assistance in
the proper installation and use of the Software, and to report and resolve Software problems, during normal business hours, 8:00
AM - 5:00 PM Eastern Time, Monday-Friday. Vendor shall respond to the telephone requests for Program maintenance service,
within four hours, for calls made at any time.
8) Travel Expenses: Vendor may be reimbursed for travel expenses arising under the performance of this Contract at the out-of -
state rates set forth in GS §138-6; as amended from time to time. Vendor agrees to use the lowest available airfare not requiring a
weekend stay and to use the lowest available rate for rental vehicles. All Vendor incurred travel expenses shall be billed on a monthly
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basis, shall be supported by receipt and shall be paid by the State within thirty (30) days after invoice approval. Travel expenses
exceeding the foregoing rates shall not be paid by the State. The State will reimburse travel allowances only for days on which the
Vendor is required to be in North Carolina performing services under this Contract.

9) Governmental Restrictions: In the event any restrictions are imposed by governmental requirements that necessitate alteration
of the material, quality, workmanship, or performance of the Deliverables offered prior to delivery thereof, the Vendor shall provide
written notification of the necessary alteration(s) to the Agency Contract Administrator. The State reserves the right to accept any
such alterations, including any price adjustments occasioned thereby, or to cancel the Contract. The State may advise Vendor of any
restrictions or changes in specifications required by North Carolinalegidation, rule or regulatory authority that require compliance by
the State. In such event, Vendor shall useits best efforts to comply with the required restrictions or changes. 1f compliance cannot be
achieved by the date specified by the State, the State may terminate this Contract and compensate Vendor for sums due under the
Contract.

10) Prohibition Against Contingent Fees and Gratuities: Vendor warrants that it has not paid, and agrees not to pay, any bonus,
commission, fee, or gratuity to any employee or officia of the State for the purpose of obtaining any contract or award issued by the
State. Vendor further warrants that no commission or other payment has been or will be received from or paid to any third party
contingent on the award of any contract by the State, except as shall have been expressly communicated to the State Purchasing Agent
inwriting prior to acceptance of the Contract or award in question. Each individua signing below warrants that he or sheis duly
authorized by their respective Party to sign this Contract and bind the Party to the terms and conditions of this Contract. Vendor and
their authorized signatory further warrant that no officer or employee of the State has any direct or indirect financial or personal
beneficial interest, in the subject matter of this Contract; obligation or contract for future award of compensation as an inducement or
consideration for making this Contract. Subsequent discovery by the State of hon-compliance with these provisions shall constitute
sufficient cause for immediate termination of al outstanding contracts. Violations of this provision may result in debarment of the
Vendor(s) as permitted by 9 NCA[C 06B.1102 (f)], 06B.1030, or other provision of law.

11) Availability of Funds: Any and all payments to VVendor are expressly contingent upon and subject to the appropriation, allocation
and availability of fundsto the Agency for the purposes set forth in this Contract. If this Contract or any Purchase Order issued
hereunder is funded in whole or in party by federal funds, the Agency’s performance and payment shall be subject to and contingent
upon the continuing availability of said federal funds for the purposes of the Contract or Purchase Order. If the term of this Contract
extendsinto fiscal years subsequent to that in which it is approved, such continuation of the Contract is expressly contingent upon the
appropriation, alocation and availability of funds by the N.C. Legislature for the purposes set forth in the Contract. If funds to effect
payment are not available, the Agency will provide written notification to Vendor. If the Contract is terminated under this paragraph,
Vendor agrees to take back any affected Deliverables and software not yet delivered under this Contract, terminate any services
supplied to the Agency under this Contract, and relieve the Agency of any further obligation thereof. The State shall remit payment
for Deliverables and services accepted prior to the date of the aforesaid notice in conformance with the payment terms.
12) Payment Terms. Payment terms are Net 30 days after receipt of correct invoice or acceptance of the Deliverables, whichever is
later; unless aperiod of more than 30 days s required by the Agency. The Purchasing State Agency isresponsible for all payments
under the Contract. No additional charges to the Agency will be permitted based upon, or arising from, the Agency’s use of a
Business Procurement Card. The State may exercise any and all rights of Set Off as permitted in Chapter 105A-1 et. seq. of the N.C.
General Statutes and applicable Administrative Rules. Upon Vendor’ s written request of not less than 30 days and approval by the
State or Agency, the Agency may:

a) Forward the Vendor’s payment check(s) directly to any person or entity designated by the VVendor, or

b) Include any person or entity designated in writing by Vendor as ajoint payee on the Vendor’'s payment check(s), however

C) Inno event shall such approval and action obligate the State to anyone other than the Vendor and the Vendor shall remain

responsible for fulfillment of al Contract obligations.
13) Acceptance Criteria: In the event acceptance of Deliverables is not described in additional Contract documents, the State shall
have the obligation to notify Vendor, in writing ten calendar daysfollowing installation of any Deliverable described in the Contract if
it is not acceptable. The notice shall specify in reasonable detail the reason(s) adeliverable is unacceptable. Acceptance by the State
shall not be unreasonably withheld; but may be conditioned or delayed as required for installation and/or testing of Deliverables.
Final acceptanceis expressly conditioned upon completion of all applicable inspection and testing procedures. Should the
Deliverablesfail to meet any specifications or acceptance criteria the State may exercise any and all rights hereunder, including such
rights provided by the Uniform Commercial Code as adopted in North Carolina. Deliverables discovered to be defective or failing to
conform to the specifications may be rejected upon initial inspection or at any later timeif the defects contained in the Deliverables or
non-compliance with the specifications was not reasonably ascertainable upon initial inspection. If the Vendor fails to promptly cure
the defect or replace the Deliverables, the State reserves the right to cancel the Purchase Order, contract with a different VVendor, and
to invoice the original Vendor for any differential in price over the original Contract price. When Deliverables are rejected, the
Vendor must remove the rejected Deliverables from the premises of the State Agency within seven (7) calendar days of notification,
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unless otherwise agreed by the State Agency. Rejected items may be regarded as abandoned if not removed by Vendor as provided
herein.
14) Equal Employment Opportunity: Vendor shall comply with all Federal and State requirements concerning fair employment and
employment of the disabled, and concerning the treatment of all employees without regard to discrimination by reason of race, color,
religion, sex, national origin or physical disability.
15) Inspection at Vendor’s Site: The State reserves the right to inspect, during Vendor’ s regular business hours at a reasonable time,
upon notice of not less than two (2) weeks, and at its own expense, the prospective Deliverables comprising equipment or other
tangible goods, or the plant or other physical facilities of a prospective Vendor prior to Contract award, and during the Contract term
as necessary or proper to ensure conformance with the specifications/requirements and their adequacy and suitability for the proper
and effective performance of the Contract.
16) Advertising/Press Release: The Vendor absolutely shall not publicly disseminate any information concerning the Contract
without prior written approval from the State or its Agent. For the purpose of this provision of the Contract, the Agent isthe
Purchasing Agency Contract Administrator unless otherwise named in the solicitation documents.
17) Confidentiality: In accordance with 9 NCAC 06B.0207 and 06B.1001 and to promote maximum competition in the State
competitive bidding process, the State may maintain the confidentiality of certain types of information described in N.C. Gen. Stat.
8132-1 et. seq. Such information may include trade secrets defined by N.C. Gen. Stat. 866-152 and other information exempted from
the Public Records Act pursuant to N.C. Gen. Stat. 8132-1.2. Vendor may designate appropriate portions of its response as
confidential, consistent with and to the extent permitted under the Statutes and Rules set forth above, by marking the top and bottom
of pages containing confidential information with alegend in boldface type “CONFIDENTIAL”. By so marking any page, the
Vendor warrants that it has formed a good faith opinion, having received such necessary or proper review by counsel and other
knowledgeable advisors, that the portions marked confidential meet the requirements of the Rules and Statutes set forth above.
However, under no circumstances shall price information be designated as confidential. The State may serve as custodian of
Vendor’s confidential information and not as an arbiter of claims against Vendor’s assertion of confidentiality. If an action is brought
pursuant to N.C. Gen. Stat. §132-9 to compel the State to disclose information marked confidential, the Vendor agreesthat it will
intervene in the action through its counsel and participate in defending the State, including any public official(s) or public
employee(s). The Vendor agrees that it shall hold the State and any official(s) and individual(s) harmless from any and all damages,
costs, and attorneys’ fees awarded against the State in the action. The State agrees to promptly notify the Vendor in writing of any
action seeking to compel the disclosure of Vendor’s confidential information. The State shall have the right, at its option and expense,
to participate in the defense of the action through its counsel. The State shall have no liability to Vendor with respect to the disclosure
of Vendor’s confidential information ordered by a court of competent jurisdiction pursuant to N.C. Gen. Stat. §132-9 or other
applicable law.
@) Careof Information: Vendor agrees to use commercial best efforts to safeguard and protect any data, documents, files, and
other materials received from the State or the Agency during performance of any contractual obligation from loss, destruction or
erasure.
b) Vendor warrants that all its employees and any approved third party Vendors or subcontractors are subject to a non-
disclosure and confidentiality agreement enforceable in North Carolina. Vendor will, upon request of the State, verify and
produce true copies of any such agreements. Production of such agreements by Vendor may be made subject to applicable
confidentiality, non-disclosure or privacy laws; provided that Vendor produces satisfactory evidence supporting exclusion of such
agreements from disclosure under the N.C. Public Records laws in NCGS §132-1 et. seq. The State may, in its sole discretion,
provide a non-disclosure and confidentiality agreement satisfactory to the State for Vendor’s execution. The State may exercise
its rights under this subparagraph as necessary or proper, in its discretion, to comply with applicable security regulations or
statutes including, but not limited to 26 USC 6103 and IRS Publication 1075, (Tax Information Security Guidelines for Federal,
State, and Local Agencies), HIPAA, 42 USC 1320(d) (Health Insurance Portability and Accountability Act), any implementing
regulations in the Code of Federal Regulations, and any future regulations imposed upon the Office of Information Technology
Services or the N.C. Department of Revenue pursuant to future statutory or regulatory requirements.
C) Nondisclosure: Vendor agrees and specifically warrants that it, its officers, directors, principals and employees, and any
subcontractors, shall hold all information received during performance of this Contract in the strictest confidence and shall not
disclose the same to any third party without the express written approval of the State.
18) Deliverables: Deliverables, as used herein, shall comprise al project materials, including goods, software license, data, and
documentation created during the performance or provision of services hereunder. Deliverables are the property of the State of North
Carolina. Proprietary Vendor materials licensed to the State shall be identified to the State by Vendor prior to use or provision of
services hereunder and shall remain the property of the Vendor. Embedded software or firmware shall not be a severable Deliverable.
Deliverablesinclude "Work Product” and means any expression of Licensor’s findings, analyses, conclusions, opinions,
recommendations, ideas, techniques, know-how, designs, programs, enhancements, and other technical information; but not source
and object code or software. All Software source and object code is the property of Licensor and is licensed nonexclusively to the
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State, at no additional license fee, pursuant to the terms of the software license contained herein, and in the Supplemental Terms and
Conditions for Software and Services or the License Agreement if incorporated in the Solicitation Documents.
19) Late Delivery, Back Order: Vendor shall advise the Agency contact person or office immediately upon determining that any
Deliverable will not, or may not, be delivered at the time or place specified. Together with such notice, Vendor shall state the
projected delivery time and date. 1n the event the delay projected by Vendor is unsatisfactory, the Agency shall so advise Vendor and
may proceed to procure substitute Deliverables or services.
20) Patent, Copyright, and Trade Secret Protection:
a) Vendor has created, acquired or otherwise has rightsin, and may, in connection with the performance of services for the
State, employ, provide, create, acquire or otherwise obtain rights in various concepts, ideas, methods, methodol ogies, procedures,
processes, know-how, techniques, models, templates and general purpose consulting and software tools, utilities and routines
(collectively, the “Vendor Technology”). To the extent that any Vendor Technology is contained in any of the Deliverables
including any derivative works, the Vendor hereby grants the State a royalty-free, fully paid, worldwide, perpetual, non-exclusive
license to use such Vendor Technology in connection with the Deliverables for the State’s purposes.
b) Vendor shall not acquire any right, title and interest in and to the copyrights for goods, any and all software, technical
information, specifications, drawings, records, documentation, data or derivative works thereof, or other work products provided
by the Stateto Vendor. The State hereby grants Vendor aroyalty-free, fully paid, worldwide, perpetual, non-exclusive license for
Vendor’'sinternal use to non-confidential Deliverablesfirst originated and prepared by the Vendor for delivery to the State.
C) TheVendor, at its own expense, shall defend any action brought against the State to the extent that such action is based upon
aclaim that the services or Deliverables supplied by the VVendor, or the operation of such Deliverables pursuant to a current
version of Vendor-supplied software, infringes a patent, or copyright or violates a trade secret in the United States. The Vendor
shall pay those costs and damages finally awarded against the State in any such action. Such defense and payment shall be
conditioned on the following:

i) That the Vendor shall be notified within a reasonable time in writing by the State of any such claim; and,

i) That the Vendor shall have the sole control of the defense of any action on such claim and all negotiations for its
settlement or compromise, provided, however, that the State shall have the option to participate in such action at its
own expense.

d) Should any services or software supplied by Vendor, or the operation thereof become, or in the Vendor’s opinion are likely to
become, the subject of a claim of infringement of a patent, copyright, or atrade secret in the United States, the State shall permit
the Vendor, at its option and expense, either to procure for the State the right to continue using the goods/hardware or software, or
to replace or modify the same to become noninfringing and continue to meet procurement specificationsin all material respects.
If neither of these options can reasonably be taken, or if the use of such goods/hardware or software by the State shall be
prevented by injunction, the Vendor agrees to take back such goods/hardware or software, and refund any sums the State has paid
Vendor less any reasonable amount for use or damage and make every reasonable effort to assist the State in procuring substitute
Deliverables. If, in the sole opinion of the State, the return of such infringing Deliverables makes the retention of other items of
Deliverables acquired from the Vendor under this Contract impractical, the State shall then have the option of terminating the
Contract, or applicable portions thereof, without penalty or termination charge. The Vendor agrees to take back such Deliverables
and refund any sums the State has paid VVendor less any reasonable amount for use or damage.
€) Vendor will not be required to defend or indemnify the State if any claim by athird party against the State for infringement
or misappropriation (i) results from the State' s alteration of any Vendor-branded product or Deliverable, or (ii) results from the
continued use of the good(s) or Services and Deliverables after receiving notice they infringe atrade secret of athird party.
f) Nothing stated herein, however, shall affect Vendor's ownership in or rights to its preexisting intellectual property and
proprietary rights.
21) Accessto Persons and Records: Pursuant to N.C. General Statute 147-64.7, the Agency, the State Auditor, appropriate federal
officials, and their respective authorized employees or agents are authorized to examine all books, records, and accounts of the Vendor
insofar as they relate to transactions with any department, board, officer, commission, ingtitution, or other agency of the State of North
Carolina pursuant to the performance of this Contract or to costs charged to this Contract. The Vendor shall retain any such books,
records, and accounts for aminimum of three (3) years after the completion of this Contract. Additional audit or reporting
requirements may be required by any Agency, if in the Agency’s opinion, such requirement isimposed by federal or state law or
regulation.
22) Assignment: Vendor may not assign this Contract or its obligations hereunder except as permitted by 09 NCAC 06B.1003 and
this Paragraph. Vendor shall provide reasonable notice of not less than thirty -(30) days prior to any consolidation, acquisition, or
merger. Any assignee shall affirm this Contract attorning to the terms and conditions agreed, and that Vendor shall affirm that the
assignee is fully capable of performing all obligations of Vendor under this Contract. An assignment may be made, if at al, in writing
by the Vendor, Assignee and the State setting forth the foregoing obligation of Vendor and Assignee.
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23) Insurance Cover age: During the term of the Contract, the Vendor at its sole cost and expense shall provide commercial
insurance of such type and with such terms and limits as may be reasonably associated with the Contract. Asaminimum, the Vendor
shall provide and maintain the following coverage and limits:
a) Worker’'s Compensation - The Vendor shall provide and maintain Worker's Compensation Insurance, as required by the
laws of North Carolina, as well as employer’s liability coverage with minimum limits of $100,000.00, covering all of Vendor’'s
employees who are engaged in any work under the Contract. If any work is sublet, the Vendor shall require the subcontractor to
provide the same coverage for any of his employees engaged in any work under the Contract; and
b) Commercial General Liability - General Liability Coverage on a Comprehensive Broad Form on an occurrence basis in the
minimum amount of $2,000,000.00 Combined Single Limit (Defense cost shall be in excess of the limit of liability); and
C) Automobile - Automobile Liability Insurance, to include liability coverage, covering all owned, hired and non-owned
vehicles, used in connection with the Contract. The minimum combined single limit shall be $500,000.00 bodily injury and
property damage; $500,000.00 uninsured/under insured motorist; and $5,000.00 medical payment; and
d) Providing and maintaining adequate insurance coverage described herein is amaterial obligation of the Vendor and is of the
essence of this Contract. All such insurance shall meet al laws of the State of North Carolina. Such insurance coverage shall be
obtained from companies that are authorized to provide such coverage and that are authorized by the Commissioner of Insurance
to do businessin North Carolina. The Vendor shall at al times comply with the terms of such insurance policies, and all
requirements of the insurer under any such insurance policies, except as they may conflict with existing North Carolinalaws or
this Contract. The limits of coverage under each insurance policy maintained by the Vendor shall not be interpreted as limiting
the Vendor’ s liability and obligations under the Contract.
24) Dispute Resolution: The parties agree that it isin their mutual interest to resolve disputesinformally. A claim by the Vendor
shall be submitted in writing to the Agency Contract Administrator for decision. A claim by the State shall be submitted in writing to
the Vendor’s Contract Administrator for decision. The Parties shall negotiate in good faith and use all reasonable efforts to resolve
such dispute(s). During the time the Parties are attempting to resolve any dispute, each shall proceed diligently to perform their
respective duties and responsibilities under this Contract. If a dispute cannot be resolved between the Parties within thirty -(30) days
after delivery of notice, either Party may elect to exercise any other remedies available under this Contract, or at law. Thisterm shall
not constitute an agreement by either party to mediate or arbitrate any dispute.
25) Default: In the event any Deliverable furnished by the VVendor during performance of any Contract term fails to conform to any
material requirement of the Contract specifications, notice of the failure is provided by the State and the failure is not cured within
ten (10) days, or Vendor fails to meet the requirements of Paragraph 13) herein, the State may cancel and procure the articles or
services from other sources; holding Vendor liable for any excess costs occasioned thereby, subject only to the limitations provided in
Paragraphs 28) and 29) and the obligation to informally resolve disputes as provided in Paragraph 24) of these Terms and Conditions.
Default may be cause for debarment as provided in 09 NCAC 06B.1030. The State reserves the right to require performance
guaranties pursuant to 09 NCAC 06B.1031 from the Vendor without expense to the State. The rights and remedies of the State
provided above shall not be exclusive and are in addition to any other rights and remedies provided by law or under the Contract.
a) If Vendor failsto deliver Deliverables within the time required by this Contract, the State may provide written notice of said
failure to Vendor, and by such naotice require payment of a penalty.
b) Should the State fail to perform any of its obligations upon which Vendor’ s performance is conditioned, Vendor shall not be
in default for any delay, cost increase or other consequences due to the State’ sfailure. Vendor will use reasonable efforts to
mitigate delays, costs or expenses arising from assumptions in the Vendor’ s bid documents that prove erroneous or are otherwise
invalid. Any deadline that is affected by any such failure in assumptions or performance by the State shall be extended by an
amount of time reasonably necessary to compensate for the effect of such failure.
C) Vendor shall provide aplan to cure any default if requested by the State. The plan shall state the nature of the default, the
time required for cure, any mitigating factors causing or tending to cause the default, and such other information as the Vendor
may deem necessary or proper to provide.
26) Waiver of Default: Waiver by either party of any default or breach by the other Party shall not be deemed awaiver or any
subsequent default or breach and shall not be construed to be a modification or novation of the terms of this Contract, unless so stated
in awriting and signed by authorized representatives of the Agency and the Vendor, and made as an amendment to this Contract
pursuant to Paragraph 30)b) hereinbelow.
27) Termination: Any notice or termination made under this Contract shall be transmitted via US Mail, Certified Return Receipt
Requested. The period of notice for termination shall begin on the day the return receipt is signed and dated.
a) The parties may mutually terminate this Contract by written agreement at any time.
b) The State may terminate this Contract, in whole or in part, pursuant to Paragraph 25), or pursuant to the Special Terms and
Conditionsin the Solicitation Documents, if any, or for any of the following:
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)] Termination for Cause: In the event any goods, software, or service furnished by the Vendor during performance of
any Contract term fails to conform to any material requirement of the Contract, and the failure is not cured within the
specified time after providing written notice thereof to Vendor, the State may cancel and procure the articles or services from
other sources; holding Vendor liable for any excess costs occasioned thereby, subject only to the limitations provided in
Paragraphs 28) and 29) herein. The rights and remedies of the State provided above shall not be exclusive and are in addition
to any other rights and remedies provided by law or under the Contract. Vendor shall not be relieved of liability to the State
for damages sustained by the State arising from VVendor’ s breach of this Contract; and the State may, in its discretion,
withhold any payment due as a setoff until such time as the damages are finally determined or as agreed by the parties.
Voluntary or involuntary Bankruptcy or receivership by Vendor shall be cause for termination.
i) Termination For Convenience Without Cause: The State may terminate service and indefinite quantity contracts, in
whole or in part by giving 30 days prior notice in writing to the Vendor. Vendor shall be entitled to sums due as
compensation for Deliverables provided and services performed in conformance with the Contract. In the event the Contract
isterminated for the convenience of the State the Agency will pay for all work performed and products delivered in
conformance with the Contract up to the date of termination.
28) Limitation of Vendor’s Liability:
a) Where Deliverables are under the State' s exclusive management and control, the Vendor shall not be liable for direct
damages caused by the State’ s failure to fulfill any State responsibilities of assuring the proper use, management and supervision
of the Deliverables and programs, audit controls, operating methods, office procedures, or for establishing all proper checkpoints
necessary for the State’ s intended use of the Deliverables.
b) TheVendor'sliability for damages to the State for any cause whatsoever, and regardless of the form of action, whether in
contract or in tort, shall be limited to two times the value of the Contract.
C) Theforegoing limitation of liability shall not apply to the payment of costs and damage awards referred to in the Paragraph
entitled "Patent, Copyright, and Trade Secret Protection™, to claims covered by other specific provisions calling for liquidated
damages or specifying a different limit of liability, or to claimsfor injury to persons or damage to property caused by Vendor’s
negligence or willful or wanton conduct. This limitation of liability does not apply to the receipt of court costs or attorney’ s fees
that might be awarded by a court in addition to damages after litigation based on this Contract.
29) Vendor’s Liability for Injury to Persons or Damageto Property:
a) The Vendor shall be liable for damages arising out of personal injuries and/or damage to real or tangible personal property of
the State, employees of the State, persons designated by the State for training, or person(s) other than agents or employees of the
Vendor, designated by the State for any purpose, prior to, during, or subsequent to delivery, installation, acceptance, and use of
the Deliverables either at the Vendor’ s site or at the State’ s place of business, provided that the injury or damage was caused by
the fault or negligence of the Vendor.
b) The Vendor agrees to indemnify, defend and hold the Agency and the State and its Officers, employees, agents and assigns
harmless from any liability relating to personal injury or injury to real or personal property of any kind, accruing or resulting to
any other person, firm or corporation furnishing or supplying work, services, materials or suppliesin connection with the
performance of this contract, whether tangible or intangible, arising out of the ordinary negligence, willful or wanton negligence,
or intentional acts of the Vendor, its officers, employees, agents, assigns or subcontractors, in the performance of this Contract.
C) Vendor shall not be liable for damages arising out of or caused by an alteration or an attachment not made or installed by the
Vendor, or for damage to alterations or attachments that may result from the normal operation and maintenance of the Vendor’'s
goods.
30) General Indemnity: The Vendor shall hold and save the State, its officers, agents and employees, harmless from liability of any
kind, including all claims and losses, with the exception of consequential damages, accruing or resulting to any other person, firm or
corporation furnishing or supplying work, services, materials or suppliesin connection with the performance of this Contract. The
foregoing indemnification and defense by the Vendor shall be conditioned upon the following:
a) TheAgency shall give Vendor written notice within thirty (30) days after it has actual knowledge of any such claim(s) or
action(s) filed; and
b) The Vendor shal have the sole control of the defense of any such claim(s) or action(s) filed and of all negotiations relating to
settlement or compromise thereof, provided, however, that the Agency or State shall have the option to participate at their own
expense in the defense of such claim(s) or action(s) filed.

31) Changes: This Contract and subsequent purchase order(s) is avarded subject to shipment of quantities, qualities, and prices
indicated by the order or Contract, and all conditions and instructions of the Contract or proposal on which itisbased. Any changes
made to this Contract or purchase order proposed by the Vendor are hereby rejected unless accepted in writing by the Agency or State
Award Authority. The State shall not be responsible for Deliverables or services delivered without a purchase order from the Agency
or State Award Authority.
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32) Reserved:
33) Reserved:
34) Timeis of the Essence. Timeis of the essence in the performance of this Contract.
35) Date and Time Warranty: The Vendor warrants that any Deliverable, whether hardware, firmware, middleware, custom or
commercia software, or internal components, subroutines, and interface therein which performs any date and/or time data recognition
function, calculation, or sequencing, will provide accurate date/time data and leap year calculations. Thiswarranty shall survive
termination or expiration of the Contract.
36) Independent Contractors: Vendor and its employees, officers and executives, and subcontractors, if any, shall be independent
Vendors and not employees or agents of the State. This Contract shall not operate as ajoint venture, partnership, trust, agency or any
other business relationship.
37) Transportation: Transportation of Deliverables shall be FOB Destination; unless otherwise specified in the solicitation
document or purchase order. Freight, handling, hazardous material charges, and distribution and installation charges shall be included
in the total price of each item. Any additional charges shall not be honored for payment unless authorized in writing by the
Purchasing State Agency. In cases where parties, other than the Vendor ship materials against this order, the shipper must be
instructed to show the purchase order number on all packages and shipping manifests to ensure proper identification and payment of
invoices. A complete packing list must accompany each shipment.
38) Notices: Any notices required under this Contract should be delivered to the Contract Administrator for each party. Unless
otherwise specified in the Solicitation Documents, any notices shall be delivered in writing by U.S. Mail, Commercia Courier or by
hand.
39) Titlesand Headings: Titles and Headings in this Contract are used for convenience only and do not define, limit or proscribe the
language of termsidentified by such Titles and Headings.
40) Amendment: This Contract may not be amended orally or by performance. Any amendment must be made in written form and
signed by duly authorized representatives of the State and Vendor in conformance with Paragraph 31) herein.
41) Taxes. The State of North Carolinais exempt from Federal excise taxes and no payment will be made for any personal property
taxes levied on the Vendor or for any taxes levied on employee wages. Agencies of the State may have additional exemptions or
exclusions for federal or state taxes. Evidence of such additional exemptions or exclusions may be provided to Vendor by Agencies,
as applicable, during the term of this Contract. Applicable State or local sales taxes shall be invoiced as a separate item.
42) Governing Laws, Jurisdiction, and Venue:
a) This Contract is made under and shall be governed and construed in accordance with the laws of the State of North Carolina.
The place of this Contract or purchase order, its situs and forum, shall be Wake County, North Carolina, where all matters,
whether sounding in contract or in tort, relating to its validity, construction, interpretation and enforcement shall be determined.
Vendor agrees and submits, solely for matters relating to this Contract, to the jurisdiction of the courts of the State of North
Carolina, and stipulates that Wake County shall be the proper venue for al matters.
b) Except to the extent the provisions of the Contract are clearly inconsistent therewith, the applicable provisions of the Uniform
Commercial Code as modified and adopted in North Carolina shall govern this Contract. To the extent the Contract entails both
the supply of "goods" and "services," such shall be deemed "goods" within the meaning of the Uniform Commercial Code, except
when deeming such services as "goods" would result in a clearly unreasonable interpretation.
43) Force Majeure: Neither party shall be deemed to be in default of its obligations hereunder if and so long asit is prevented from
performing such obligations as aresult of events beyond its reasonable control, including without limitation, fire, power failures, any
act of war, hostile foreign action, nuclear explosion, riot, strikes or failures or refusals to perform under subcontracts, civil
insurrection, earthquake, hurricane, tornado, or other catastrophic natural event or act of God.
44) Compliance with Laws: The Vendor shall comply with all laws, ordinances, codes, rules, regulations, and licensing requirements
that are applicable to the conduct of its business, including those of federal, state, and local agencies having jurisdiction and/or
authority.
45) Sever ability: In the event that a court of competent jurisdiction holds that a provision or requirement of this Contract viol ates any
applicable law, each such provision or requirement shall be enforced only to the extent it is not in violation of law or is not otherwise
unenforceable and all other provisions and requirements of this Contract shall remain in full force and effect. All promises,
requirement, terms, conditions, provisions, representations, guarantees and warranties contained herein shall survive the expiration or
termination date unless specifically provided otherwise herein, or unless superseded by applicable federal or State statute, including
statutes of repose or limitation.
46) Federal Intellectual Property Bankruptcy Protection Act: The Parties agree that the Agency shall be entitled to al rights and
benefits of the Federal Intellectual Property Bankruptcy Protection Act, Public Law 100-506, codified at 11 U.S.C. 365(n), and any
amendments thereto.
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47) Electronic Procurement (Appliesto all contractsthat include E-Procurement and are identified as such in the body of the
solicitation document): Purchasing shall be conducted through the Statewide E-Procurement Service. The State' sthird party agent
shall serve as the Supplier Manager for this E-Procurement Service. The Vendor shall register for the Statewide E-Procurement
Service within two (2) business days of notification of award in order to receive an electronic purchase order resulting from award of
this contract.

a) The successful vendor (s) shall pay a transaction fee of 1.75% (.0175) on thetotal dollar amount (excluding
salestaxes) of each purchase order issued through the Statewide E-Procurement Service. Thisappliesto all purchase
orders, regardless of the quantity or dollar amount of the purchase order. The transaction fee shall neither be charged to nor paid
by the State, or by any State approved users of the contract. The transaction fee shall not be stated or included as a separate item
in the proposed contract or invoice. There are no additional fees or charges to the Vendor for the services rendered by the
Supplier Manager under this contract. Vendor will receive a credit for transaction fees they paid for the purchase of any item(s) if
an item(s) is returned through no fault of the Vendor. Transaction fees are non-refundable when an item is rejected and returned,
or declined, due to the Vendor’ s failure to perform or comply with specifications or requirements of the contract.

b) Vendor, or its authorized Reseller, as applicable, will be invoiced monthly for the State’ s transaction fee by the
Supplier Manager. The transaction fee shall be based on purchase orders issued for the prior month. Unless Supplier Manager
receives written notice from the Vendor identifying with specificity any errorsin an invoice within thirty (30) days of the receipt
of invoice, such invoice shall be deemed to be correct and Vendor shall have waived itsright to later dispute the accuracy and
completeness of the invoice. Payment of the transaction fee by the Vendor is due to the account designated by the State within
thirty (30) days after receipt of the correct invoice for the transaction fee, which includes payment of al portions of an invoice not
in dispute. Within thirty (30) days of the receipt of invoice, Vendor may request in writing an extension of the invoice payment
due date for that portion of the transaction fee invoice for which payment of the related goods by the governmental purchasing
entity has not been received by the Vendor. If payment of the transaction fee invoiceis not received by the State within this
payment period, it shall be considered a material breach of contract. The Supplier Manager shall provide, whenever reasonably
requested by the Vendor in writing (including electronic documents), supporting documentation from the E-Procurement Service
that accounts for the amount of the invoice.

C) The Supplier Manager will capture the order from the State approved user, including the shipping and payment
information, and submit the order in accordance with the E-Procurement Service. Subsequently, the Supplier Manager will send
those orders to the appropriate Vendor on State Contract. The State or State approved user, not the Supplier Manager, shall be
responsible for the solicitation, bids received, evaluation of bids received, award of contract, and the payment for goods delivered.

d) Vendor agrees at all times to maintain the confidentiality of its user name and password for the Statewide E-
Procurement Services. If aVendor isacorporation, partnership or other legal entity, then the Vendor may authorize its
employees to use its password. Vendor shall be responsible for all activity and all charges for such employees. Vendor agrees
not to permit athird party to use the Statewide E-Procurement Services through its account. If there isabreach of security
through the Vendor’ s account, VVendor shall immediately change its password and notify the Supplier Manager of the security
breach by e-mail. Vendor shall cooperate with the state and the Supplier Manager to mitigate and correct any security breach.

48) Reserved:

SECTION 15: North Carolina Office of Information Technology Supplemental Terms
and Conditions for Software and Services

1) Supplement: The additional terms and conditions set forth herein shall supplement the General Terms and Conditions
for Goods and Related Services. In the event of a conflict between this Supplement and the General Terms and
Conditions, or any other document, the order of precedence shall be determined by the State’ s solicitation document(s).

2) License Grant: This paragraph recites the scope of license granted, if not superseded by a separate licensing agreement
asfollows:

a) Vendor grants to the State, its Agencies and lawful customers a non-exclusive, non-transferable and non-
sublicensable license to use, in object code format, Vendor’s software identified in the solicitation documents, Vendor’s
Statement of Work (SOW), or an Exhibit thereto executed by the parties (“ Software”), subject to the restrictions set forth
therein, such as the authorized computer system, the data source type(s), the number of target instance(s) and the
installation site. Use of the Software shall be limited to the data processing and computing needs of the State, its
Agencies and lawful customers. This license shall be perpetual, unless terminated as provided herein. The State agrees
not to distribute, sell, sublicense or otherwise transfer copies of the Software or any portion thereof. For purposes of this
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Agreement, a State Entity shall be defined as any department or agency of the State of North Carolina, which is controlled
by or under common control of the State or who is alawful customer of the State pursuant to Article 3D of Chapter 147 of
the General Statutes.

b) Vendor shall provide al encryption or identification codes or authorizations that are necessary or proper for the
operation of the licensed Software.

¢) The State shall have the right to copy the Software, in whole or in part, for use in conducting benchmark or
acceptance tests, for business recovery and disaster recovery testing or operations, for archival or emergency purposes, for
back up purposes, for use in preparing derivative works if allowed by the solicitation documents or statements of work, or
to replace aworn copy.

d) The State may modify non-personal Software in machine-readable form for its internal use in merging the same
with other software program material. Any action hereunder shall be subject to uses described in this paragraph, the
restrictions imposed by Paragraph 2, and applicable terms in the solicitation documents or statements of work.

3) Restrictions. State's use of the Software is restricted as follows:

a) The license granted herein is granted to the State and to any political subdivision or other entity permitted or
authorized to procure Information Technology through the Office of Information Technology. If the License Grant and
License Fees are based upon the number of Users, the number of Users may be increased at any time, subject to the
restrictions on the maximum number of Users specified in the solicitation documents.

b) No right is granted hereunder to use the Software to perform services for commercia third parties (so-called
“service bureau” uses). Services provided to other State Departments, Agencies or political subdivisions of the State is
permitted.

¢) The State may not copy, distribute, reproduce, use, lease, rent or allow access to the Software except as explicitly
permitted under this Agreement, and State will not modify, adapt, translate, prepare derivative works (unless allowed by
the solicitation documents or statements of work,) decompile, reverse engineer, disassemble or otherwise attempt to
derive source code from the Software or any internal datafiles generated by the Software.

d) State shall not remove, obscure or ater Vendor’'s copyright notice, trademarks, or other proprietary rights notices
affixed to or contained within the Software.

4) Vendor’s Retained Rights: Subject only to the rights granted to State hereunder, Vendor retains all right, title and
interest in and to the Software and all copies of the Software, including without limitation all modifications,
enhancements, upgrades and new versions with respect to any of the foregoing, all patent rights, copyrights and trade
secret rights embodying any of the foregoing, and all know-how, concepts, inventions and ideas related to the foregoing.
State shall provide Vendor with access to State’s facilities, at reasonable times and upon reasonable notice, to verify
State’ s compliance with the terms of this Agreement.

5) Support or Maintenance Services. This paragraph recites the scope of maintenance services due under the license
granted, if not superseded by a separate licensing and maintenance agreement or as may be stated in the solicitation
documents. Subject to payment of a Support Service or Maintenance Fee stated in the solicitation documents for the first
year and all subsequent years, if requested by the State, Vendor agrees to provide the following support services (*“ Support
Services’) for the current version and one previous version of the Software commencing upon delivery of the Software:

a) Error Correction: If the error conditions reported by the State pursuant to the General Terms and Conditions are
not corrected in atimely manner, the State may request a replacement copy of the licensed Software from Vendor. In such
event, Vendor shall then deliver a replacement copy, together with corrections and updates, of the licensed Software
within 24 hours of the State’ s request at no added expense to the State.

b) Other Agreement: This Paragraph 6 may be superseded by agreement provided that:

i) Support and maintenance services shall be fully described in a separate agreement annexed hereto and
incorporated herein

c) Temporary Extension of License: If any licensed Software or CPU/computing system on which the Software is
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installed fails to operate or malfunctions, the term of the license granted shall be temporarily extended to another CPU
selected by the State and continue until the earlier of:

i) Return of the inoperative CPU to full operation, or
ii) Termination of the license.

d) Encryption Code: Vendor shall provide any temporary encryption code or authorization necessary or proper for
operation of the licensed Software under the foregoing temporary license. The State will provide notice by expedient
means, whether by telephone, e-mail or facsimile of any failure under this paragraph. On receipt of such notice, Vendor
shall issue any temporary encryption code or authorization to the State within 24 hours; unless otherwise agreed.

€) Updates. Vendor shall provide to the State, at no additional charge, all new releases and bug fixes (collectively
referred to as “ Updates’) for any Software Deliverable developed or published by Vendor and made generally available to
its other customers at no additional charge. All such Updates shall be a part of the Program and Documentation and, as
such, be governed by the provisions of this Contract.

f) Telephone Assistance. Vendor shall provide the State with telephone access to technical support engineers for
assistance in the proper installation and use of the Software, and to report and resolve Software problems, during normal
business hours, 6:00 AM -6:00 PM Eastern Time, Monday-Friday. Vendor shall respond to the telephone requests for
Program maintenance service, within four (4) hours, for calls made at any time

6) Termination of Support or Maintenance: If the State fails to pay Support or Maintenance Services for the Software
or choose not to pay for Support or Maintenance Services, the State may continue to use the Software pursuant to the
license granted hereunder, but will not be entitled to receive routine Support Services for such Software. If the State does
not subscribe or purchase Support or Maintenance Services effective with the date of this Contract, Support or
Maintenance Services may be subsequently subscribed or purchased at any time during the term of this Contract by
payment of Support Service or Maintenance Fees at VVendor’s then current prices. During the term of this Agreement, the
State may also purchase implementation services, consulting and training from Vendor at Vendor’ s then current prices.

7) Program Retirement: Vendor retains the right to retire a version of the Program and stop providing Maintenance,
Updates or Services, upon providing 180 day written notice to the State of its intent to do so. The decision to stop
maintaining a version of the Program is the sole business discretion of Vendor and shall not be deemed a breach of
contract. If Vendor retires the version of the Program provided to the State and if the State has paid al applicable annual
Maintenance Fees subsequent to executing this Agreement, the State shall be entitled to receive, at no additional charge, a
newer version of the Program that supports substantially the same functionality as the licensed version of the Program.
Newer versions of the Program containing substantially increased functionality will be made available to the State for an
additional fee.

8) Applies if marked: Services Provided by Vendor: Vendor shall provide the State with implementation services as
specified in a Statement of Work (“SOW”) executed by the parties. This Agreement in combination with each SOW
individually comprises a separate and independent contractual obligation from any other SOW. A breach by Vendor under
one SOW will not be considered a breach under any other SOW. The services intended hereunder are related to the State’s
implementation and/or use of one or more Software Deliverables licensed hereunder or in a separate software license
agreement between the parties (“License Agreement”).

9) Payment Terms. The total License Fee and the Support Service or Maintenance Fee (provided the State subscribes or
purchases such services) for the first year shall be invoiced upon delivery of the Software. The Support Service or
Maintenance Fee for subsequent contract years, if any, will be invoiced annually 60 days prior to the anniversary date
beginning each subsequent year. Increases in Vendor’'s Contract price for Support Services or Maintenance shall not
exceed five percent (5%) per year following the first Contract year.

10) Acceptance: Acceptance testing is required for all Vendor supplied software unless provided otherwise in the
solicitation documents or a Statement of Work. The State may define such processes and procedures as may be necessary
or proper, in its opinion and discretion, to ensure compliance with the State's specifications and Vendor’s technical
representations. Acceptance of software or services may be controlled by amendment hereto, or additional terms as agreed
by the parties. In the event acceptance of software or servicesis not described in additional contract documents, the State
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shall have the obligation to notify Vendor, in writing and within a reasonable time following installation of any software
deliverable described in the contract if it is not acceptable. The naotice shall specify in reasonable detail the reason(s) a
deliverable is unacceptable. Acceptance by the State shall not be unreasonably withheld; but may be conditioned or
delayed as required for installation and/or testing of software.

11) Warranty Terms: Notwithstanding anything in this Contract or Exhibit hereto to the contrary, Vendor shall assign
warranties for any Deliverable supplied by athird party to the State.

a) Vendor warrants that any Software or Deliverable will operate substantialy in conformity with prevailing
specifications as defined by the current standard documentation (except for minor defects or errors which are not material
to the State) for a period of 90 days from the date of acceptance (“Warranty Period”), unless otherwise specified in the
Solicitation Documents. If the Software does not perform in accordance with such specifications during the Warranty
Period, Vendor will use reasonable efforts to correct any deficiencies in the Software so that it will perform in accordance
with or substantially in accordance with such specifications.

b) Vendor warrants to the best of its knowledge that:

i) The licensed Software and associated materials do not infringe any intellectual property rights of any third
party;

ii) There are no actual or threatened actions arising from, or alleged under, any intellectual property rights of any
third party;

iii) The licensed Software and associated materials do not contain any surreptitious programming codes, viruses,
Trojan Horses, “back doors’ or other means to facilitate or allow unauthorized access to the State's information
systems.

iv.) The licensed Software and associated materials do not contain any timer, counter, lock or similar device
(other than security features specifically approved by Customer in the Specifications) that inhibits or in any way
limits the Software’ s ability to operate.

¢) UNLESS MODIFIED BY AMENDMENT OR THE SOLICITATION DOCUMENTS, THE WARRANTIES IN
THIS PARAGRAPH ARE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, OR WHETHER
ARISING BY COURSE OF DEALING OR PERFORMANCE, CUSTOM, USAGE IN THE TRADE OR PROFESSION
OR OTHERWISE, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE, AND NO OTHER REPRESENTATIONS OR WARRANTIES
HAVE FORMED THE BASIS OF THE BARGAIN HEREUNDER.

12) Appliesif marked:

[ ] Escrow of Code: Vendor has established an Escrow Agreement (“Escrow Agreement”) with a third party escrow
agent acceptable to the State, as required in the solicitation documents. Within thirty days from the Effective Date of the
Agreement, Vendor will add the State as a beneficiary to such Escrow Agreement. In the event (i) this Agreement is
terminated due to insolvency or the filing of involuntary bankruptcy proceedings pursuant to Chapter 7 of the U.S.
Bankruptcy Code and (ii) Vendor no longer offers support or maintenance services for the Software (both (i) and (ii)
constituting the release condition (“Release Condition”) under the Escrow Agreement), the Software code deposited in
accordance with the Escrow Agreement (the “Deposit Materials’) shall be delivered to the State and the State shall be
granted a license to use the Deposit Materials solely to repair, maintain and support the Software licensed to State
pursuant to this Agreement. The license to the Deposit Materials under this Section shall terminate upon the termination
or cure of the Release Condition.

13) Confidentiality: Vendor shall employ security measures and standards, including encryption technologies, as may be
necessary or proper, and as mutually agreed by the State and Vendor during performance of this Agreement. Vendor and
its agents, if any, shall not have access to any information except as required to perform Vendor’s obligations under this
Contract.

14) State Property and Intangibles Rights: The parties acknowledge and agree that the State shall own all right, title
and interest in and to the copyright in any and all software, technical information, specifications, drawings, records,
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documentation, data and other work products first originated and prepared by the Vendor for delivery to the State (the
“Deliverables’). To the extent that any Vendor Technology is contained in any of the Deliverables, the Vendor hereby
grants the State a royalty-free, fully paid, worldwide, perpetual, non-exclusive license to use such Vendor Technology in
connection with the Deliverables for the State’s internal business purposes. Vendor shall not acquire any right, title and
interest in and to the copyrights for goods, any and all software, technical information, specifications, drawings, records,
documentation, data or derivative works thereof, or other work products provided by the State to Vendor. The State
hereby grants Vendor a royalty-free, fully paid, worldwide, perpetual, non-exclusive license to non-confidential
Deliverables first originated and prepared by the Vendor for delivery to the State.

15) License Rights: All licenses granted to either party include the right to make, have made, use, have used, import,
offer to sell, sell, lease or otherwise transfer any apparatus, or practice and have practiced any method and shall include
the right to grant, directly or indirectly, revocable or irrevocable sublicenses to affiliates of such party; and nothing
contained in this contract shall be deemed to grant any license under any other patents or patent applications arising out of
any other inventions of either party.

16) Default: If the prescribed acceptance testing stated in the Solicitation Documents or performed pursuant to Paragraph
13 of the General Terms and Conditions for Goods and Related Services is not completed successfully, the State may
request substitute Software, cancel the portion of the Contract that relates to the unaccepted Software, or continue the
acceptance testing with or without the assistance of Vendor. These options shall remain in effect until such time as the
testing is successful or the expiration of any time specified for completion of the testing. If the testing is not completed
after exercise of any of the State's options, the State may cancel any portion of the contract related to the failed Software
and take action to procure substitute software. If the failed software (or the substituted software) is an integral and critical
part of the proper completion of the work for which the Deliverables identified in the solicitation documents or statement
of work were acquired, the State may terminate the entire contract pursuant to the Default terms in the General Terms and
Conditions.

17) Limitation of Liability for Software Deliverables:

a) Where equipment is under the State's exclusive management and control, Vendor shall not be liable for any
damages caused by the State's failure to fulfill any State responsibilities including, without limitation, those relating to
assuring the proper use, management and supervision of the equipment and programs, audit controls, operating methods,
office procedures or for establishing all property checkpoints necessary for the State’ s intended use of the machines.

b) The Vendor’s liability for damages to the State for any cause whatsoever, and regardless of the form of action,
whether in contract or in tort, shall not exceed two times the value of the contract, but in no event shall the liability for
damages be less than the total value of the contract.

c) WITH THE EXCEPTIONS OF INTELLECTUAL PROPERTY RIGHTS INFRINGEMENT ACTIONS, THE
STATE'S CONSTITUTIONAL RIGHTS AS A SOVERIGN, AND PENALTIES IMPOSED UPON THE STATE BY
ANY FEDERAL ENTITY OR EXPENDITURES OF PUBLIC FUNDS REQUIRED OR RESULTING FROM AN
OPERATIONAL FAILURE OF THE DELIVERABLE(S) OR SERVICES PROVIDED HEREUNDER, BUT
NOTWITHSTANDING ANY OTHER TERM TO THE CONTRARY CONTAINED IN THIS CONTRACT, NEITHER
PARTY NOR THEIR RESPECTIVE AFFILIATES SHALL, UNDER ANY CIRCUMSTANCES, BE LIABLE TO THE
OTHER PARTY OR ITS AFFILIATES (I) FOR ANY CLAIM BASED UPON ANY THIRD PARTY CLAIM, (II) FOR
ANY CONSEQUENTIAL, INCIDENTAL OR INDIRECT DAMAGES OF ANY NATURE WHATSOEVER,
INCLUDING, WITHOUT LIMITATION, LOST PROFITS, LOST SAVINGS OR OTHER ECONOMIC
CONSEQUENTIAL DAMAGES, WHETHER RESULTING FROM DELAYS, LOSS OF DATA, INTERRUPTION OF
SERVICE OR OTHERWISE, EVEN IF A PARTY OR ITS AFFILIATES HAVE BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES, OR (IlII) FOR ANY PUNITIVE OR EXEMPLARY DAMAGES OF ANY
NATURE WHATSOEVER.

18) Vendor Obligations: In the event the State does not perform the State Obligations in a timely manner; Vendor may
revise the applicable SOW and/or amount it is charging for Services, and present it as a Change pursuant to Paragraph 31
of the General Terms and Conditions for Goods and Related Services, or terminate this Agreement, at Vendor ’s option.
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For each SOW, Vendor will designate one (1) Vendor point of contact who shall be responsible for responding to the
State’ s questions and issues relating to the Services. The State understands and agrees that Vendor may subcontract with
third parties to perform al or part of the Services in conformance with Paragraph 4 of the General Terms and Conditions
for Goods and Related Services.

19) Qualified Personnel: Each party shall provide sufficient, qualified, knowledgeable personnel capable of:

(i) performing obligations set forth in this Agreement and each SOW; (ii) making timely decisions necessary to move the
Services forward; (iii) participating in the project and assisting Vendor in rendering the Services; and (iv) facilitating
development, testing and implementation of Vendor software, if applicable. Vendor warrants that qualified personnel will
perform the servicesin a professional manner. Asused in this Paragraph, “professional manner” means that the personnel
performing the services will be of a skill and competence consistent with prevailing norms of company providersin the
information technology industry.

20) Vendor shall not be responsible for any alleged breach of the foregoing Paragraph 17) that is attributable to

(i) misuse or modification of Vendor's Software by or on behalf of the State, (ii) the State' s failure to use corrections or
enhancements made available by Vendor, (iii) the quality or integrity of datafrom other automated or manual systems
with which the Vendor’ s Software interfaces, (iv) errorsin or changes to third party software or hardware implemented
by the State or athird party (including the vendors of such software or hardware) that is not a subcontractor of Vendor or
that is not supported by the Deliverables, or (vi) the operation or use of the Vendor’s Software not in accordance with the
operating procedures devel oped for the Vendor’ s Software or otherwise in a manner not contemplated by this Agreement.

21) Transportation: Transportation of software shall be FOB Destination unless delivered by internet or file transfer as
agreed by the State, or otherwise specified in the solicitation document or purchase order.
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